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IN THE SUPREME COURT OF THE STATE OF UTAH
STATE OF UTAH,
Plaintiff/ Petitioner
v.

Sup. Ct. Case No 20030354-SC

Defino Fernandez Cadena,
Defendant,
and
Sun Surety Insurance Company,
Surety / Respondent

RESPONDENT'S BRIEF

STATEMENT OF JURISDICTION
This court has jurisdiction pursuant to Utah Code Ann. § 78-2-2(3)(a) (1996).
OPINION BELOW
The opinion below is State v. Sun Surety Insurance Company and Delfino
Fernandez Cadena, 2003 UT App. 55, a copy of which is included as Addendum L.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Resolution of this case involves interpretation of the following statutes
1.

UTAH CODE ANN

§ 77-20b-101 to 104 (Supp. 2002) (reproduced in Addendum

K).
2.

UTAH CODE ANN.

§31A-35-102

l

3.

UTAH CODE ANN.

§31A-35-704
STATEMENT OF THE CASE

After Defendant failed to appear, the trial court initiated bail forfeiture
proceedings resulting in a judgment forfeiting the bond. R. 16, 23-24. Sun Surety
Insurance Co. ("Sun Surety") moved to set aside the forfeiture order for failure to receive
notice of the Notice of Non-Appearance. R. 44-51. The Trial Court denied the motion.
R. 68-69. Sun Surety appealed from the order denying its motion to set aside the
forfeiture order to the Utah Supreme Court R. 74. This Court transferred this case to the
Utah Court of Appeals pursuant to Utah R. App. P. 42. The Defendant did not appeal his
conviction. See Record, generally. The Court of Appeals reversed. State v. Sun Surety
Ins. Co., 2003 UT App. 55, \ 6 (unpublished) (a copy of the case is attached as
Addendum L). This Court granted the State's petition for a Writ of Certiorari.
STATEMENT OF THE FACTS
1.

Sun Surety Insurance Company is a South Dakota Corporation licensed to do
business in Utah to insure bail bonds that are issued in Utah. R. 65.

2.

The address of Sun Surety is displayed on both the Bond as well as the Power of
Attorney. R. 11-12.

3.

Sun Surety issued a limited power of attorney to Scott D. Candland (the local
Bondsman) which was limited to the amount of amount five thousand dollars
($5,000.00). R. 12.

2

4.

The power of attorney is also limited in nature, and in scope, and does not
authorize the giving of notice to the Agent as opposed to the Surety. R. 12. (See
also Addendum B which is an enlarged blank copy).

5.

Scott D. Candland a local Bail Bondsman, doing business as "Bail Out Fast" and
using the limited power of attorney issued a bond for $6,064.00 which exceeded
the power of attorney by $1,064.00. R.l 1-12. (See also Addendum B).

6.

On August 27, 2001, Sun Surety, first learned of the bail bond forfeiture action
when the District Attorney's Office telephoned Pat Wood, President of Sun Surety
to request money. R. 65-66. (See also Addendum I).

7.

On or about January 16, 2001, the Defendant failed to appear at his arraignment
and the trial court ordered the commencement of bond forfeiture proceedings.
R.16.

8.

On or about January 17, 2001 a notice of non-appearance was prepared and filed
with the Court. The notice was unsigned and no certificate of mailing was
attached. R.l7

9.

The record contains U.S. mailing certificate R. 53 (See Addendum D). There
was no addressee listed on the certificate, but the address is the same as the limited
Agent - Bail Out Fast. Id. This address is not the same address as the Surety
whose address is listed on the Bond and limited Power of Attorney. R. 12, 53.

10.

On July 26, 2001 a motion was filed by the District Attorney's Office for

3

Judgment of Forfeiture on the bond along with an Order which was signed on the
same day by Judge Quinn (Addendum C page 3). Apparently, this motion was
ex-parte.
11.

On July 27, 2001, the Judgment was entered. R. 23.

12.

Three days later, on July 30, 2001 Defendant was arrested. R. 18.

13.

On July 31, 2001 the $ 10,000.00 warrant was recalled because the Defendant was
in custody. R. 58.

14.

On September 4, 2001 the Appellant, Sun Surety Insurance Company filed a
"Motion For Order to Set Aside Default Judgment And to Exonerate Bond" R.
44.

15.

On October 1, 2001 a short hearing was held on the matter and Attorney for Sun
Surety was allowed to present a short synopsis of the facts. Mr. Cook was
interrupted by the judge twice and was not allowed to expound upon his
arguments provided in the motion. No findings of fact appear on the transcript.
R. 79.

16.

On October 9, 2001, the Honorable Judge William R. Barrett signed the Order
denying the Motion to set aside the Default Judgment against Sun Surety stating
that". . .the court finds that service on the agent is effective as service on the
surety itself." (see Addendum F).

17.

On November 8, 2001 the Appellant filed this Notice of Appeal (see Addendum
H).
4

18.

Bail Out Fast failed to report or otherwise notify Sun Surety Insurance Company
of this bond as well as any notice mailed to Bail Out Fast. Bail Out Fast was a
rogue Agent who acted in a fraudulent manner outside the scope of it's authority.
(R. 46)

19.

Utah Code Annotated §§77-20-1 and 77-20b-101 et seq. requires notice be mailed
via certified mail to the address of the Surety within 30 days of the Defendant's
failure to appear. (Addendum K).

20.

Notice was mailed to "1083 South State Street in Salt Lake City, UT 84111"
(Add. D) and not to the address of the Surety which was clearly on the Bond and
the Power of Attorney (Addendum B).

21.

No notice of this matter has been properly or timely mailed (via certified mail) or
otherwise served on Sun Surety Insurance Company. Instead the only notice was
that arguably provided to someone at 1083 South State Street which was the
address of the rogue Agent, Scott Candland.

22.

At the time of forfeiture, the Defendant, Delfino Fernandez Cadena a.k.a. Luis
Cesar Zargoza was in State's Custody on an immigration hold.

23.

Sun Surety has never been properly served with notice as is required by Utah
Code Annotated §§77-20-1 and 77-20b-101 et seq.
ARGUMENT

I.

DISMISSAL OF THIS ACTION BASED ON A QUESTION OF
JURISDICTION IS INAPPROPRIATE WHERE THE COURT OF
APPEALS ACTED WITHIN ITS PRESCRIBED LIMITATIONS.
5

Dismissal of this action based on a question of the Appellate Court's Jurisdiction
is inappropriate. The Court of Appeals neither acted outside its jurisdiction, nor
improperly rendered a decision in this case. Rather, the Court of Appeals properly heard
this case and entered a decision that is in full accordance with both statutory law and the
rulings of this Court. Utah Rules of Appellate Procedure Rule 3(a) provides that "an
appeal may be taken .. . from all final orders and judgments[.]" This Court has
recognized that the denial of a motion that "effectively prevents [a party] from obtaining
his requested relief, which is based on a substantial .. . right.. . [and which] is a
complete and final rejection of his .. . claim," is a final judgment and is reviewable on
appeal. State v. Ambrose, 598 P.2d 354, 357 (Utah 1979).
The Court of Appeals properly accepted jurisdiction in this case because the Third
District Court's order denying Sun Surety's motion to set aside the judgment and
exonerate the bond was a final order. In Ambrose, this Court upheld a defendant's right
to appeal a denial of a motion to dismiss a complaint on a claim of double jeopardy, even
though the underlying criminal case was still pending, because the order determined a
substantial right of the defendant and terminated the defendant's claim. Id. at 2. In this
case, Sun Surety's claim was based on their statutory right to relief. UCA §77-20b101(3) mandates that "the surety is relieved of further obligation under the bond" if
notice is not properly mailed to the Surety. In denying Sun Surety's motion, the District
Court both prevented Sun Surety from obtaining their requested relief and completely
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terminated their claim because there was no possibility of a subsequent judgment from
which they could appeal. As the District Court's denial of Sun Surety's motion to set
aside the judgment and exonerate the bond meets the two pronged test of the final
judgment rule the order was appealable under Utah law. Consequently, the Court of
Appeals did not err in accepting jurisdiction and ruling on this case.
Nevertheless the State of Utah, without questioning the finality of the order,
contends that under Utah law the District Court's order was not appealable unless it was
brought in conjunction with an appeal of the Defendant's conviction. See Brief of
Petitioner generally. Further, as the defendant in this case did not appeal his conviction,
the State of Utah contends that Sun Surety's only alternative recourse was to file a
petition for an extraordinary writ because Sun Surety was not a party to the underlying
criminal action. Id. Under the State of Utah's interpretation of Utah law, bail bond
sureties would be denied any right to appeal orders in exoneration hearings unless the
surety could convince the defendant to appeal his conviction regardless of whether the
surety's separate claim met the requirements of the Rules of Appellate Procedure and the
final judgment rule. Such a result would create substantial discordance in Utah law. To
a significant degree, the substantive property and constitutional rights of sureties would
become subject to the whim of defendants. This relationship may well lead to improper
influence on a defendant's decision to appeal his conviction and may also lead to
numerous inappropriate or unnecessary appeals being pursued. Moreover, this result
would effectively establish different rules regarding the right to appeal for bail bond
7

sureties and all other participants in the judicial system.
The State of Utah's interpretation however, is unfounded as it fails to differentiate
between a bond forfeiture order and a final order denying a statutory claim to exonerate a
bond. Rather than preclude Sun Surety's right to appeal, as the State of Utah suggests,
this Court, in holding that "a bond forfeiture order is reviewable on appeal from a final
judgment, but standing alone, the order is not appealable[,]" recognized that bond
forfeiture orders are not final orders and then simply upheld the long-standing final
judgment rule. Heniger v. Ninth Circuit Court, 739 P. 2d 1108, 1109, (Utah 1987). This
reading of Heninger both minimizes the potential for undue influence between a bail
bond surety and a criminal defendant and confirms the fair basis of determining the
appealability of a claim under Utah law. Additionally, this reading of Heninger is
consistent with the law in other jurisdictions with similar statutes that do not allow
appeals of bond forfeiture orders but do allow appeals from orders refusing to set aside
bail forfeitures. See People v. Wilcox, 53 Cal.2d 651, 2 Cal Rptr 754, 349 P.2d 522,
(Cal. 1960), (holding that" the effect of an order on a motion to set aside [bail] forfeiture
is substantially a final determination at the trial court level of issues affecting the surety,
aside from the principal matter before the court"); State v. Fedder, 76 Idaho 535, 285
P.2d 802, (Idaho 1925), (holding that u[t]he acts of the trial court in forfeiting the
undertaking and in refusing, upon application, to discharge such forfeiture . . . resulted in
a final order or judgment from which an appeal would lie"); Dunn et ah v. State, 65
Okla. 233; 166 P. 193, (Okla. 1917), (holding that "an appeal will lie . . . from an order
8

refusing to vacate a judgment of forfeiture entered upon a bail bond").
However, even assuming the State of Utah's contention is a correct interpretation
of Utah law at the time Heninger was decided, in light of recent legislation, such a
restrictive rule is no longer appropriate. In 2000 and 2001 the Utah State Legislature
passed several amendments to the Bail Surety statute which provides in part for a
statutory right to an exoneration hearing "[i]f the defendant is arrested and booked into a
county j a i l . . . pursuant to a warrant for failure to appear on the original chargef.]" UCA
§77-20b-101(4)(b). Also see (2000 Leg Hist). While the legislature did not specifically
provide for a statutory right to appeal a ruling in an exoneration hearing, they did provide
for a substantive right to relief of the obligation under the bond where either the surety
meets certain requirements or where the State fails to meet their requisite responsibilities.
See UCA §77-20b-101 generally. By creating this substantive right the State Legislature
effectively enabled an exoneration ruling to become a final order or judgment and thus,
become appealable under Utah law if the ruling, as the District Court's ruling did in this
case, terminates the claim between the parties. Thus, in light of this recent legislation,
even if bail bond sureties were previously excluded by common law from bringing direct
appeals from orders denying exoneration of a bail bond, as the State of Utah contends,
such an exclusion is no longer applicable and Sun Surety had the right to appeal the
District Court's order. As a consequence, the Court of Appeals had proper jurisdiction to
decide this case; and there is no basis to vacate the Court's decision nor dismiss the case
based on a question of jurisdiction.
9

Furthermore even assuming that Sun Surety's only proper recourse was to petition
for an extraordinary writ rather than seek a direct appeal, dismissal of this action based
on a question of jurisdiction is still inappropriate, as Sun Surety's failure to petition for
an extraordinary writ was merely harmless error. Rule 61 of the Utah Rules of Civil
Procedure requires "[t]he court at every stage of the proceeding [to] disregard any error
or defect in the proceeding which does not affect the substantial rights of the parties."
The State of Utah has not questioned the Court of Appeals authority to review the
District Court's order, but rather has alleged only a procedural error concerning how the
case came before the court. Moreover, the State of Utah has not asserted, nor does there
appear to be any adverse effect, as a result of the Court of Appeals accepting jurisdiction
in this matter. Instead, the State of Utah contends that the appeal was not properly taken
and therefore under Utah law must be dismissed. The State of Utah relies upon this
Court's ruling in Bradbury v. Valencia, which states that "[w]here an appeal is not
properly taken, [the] court lacks jurisdiction and [they] must dismiss." 2000 UT 50, f 8,
5 P.2d 649 (citing A J. Mackay Co. v. Okland Constr, Co., 817 P2d 323, 325 (Utah
1991)). Nothing in this ruling however, contravenes the harmless error rule. Rather,
this Court once again simply upheld the final judgment rule, stating that "[a]n appeal is
improper if it is taken from an order or judgment that is not final. Id. ]f 9, (citing Utah R.
App. P. 3(a)). The question in this case though, is not whether the District Court's order
meets the test for a final order, but whether Utah law required Sun Surety to petition for
an extraordinary writ in order to gain appellate review. Regardless, the answer is a
10

procedural technicality which does not effect the substantive rights of the parties in this
case. Even under the State of Utah's assertions, Sun Surety had a right to appellate-type
review of the District Court's order. The mere fact that Sun Surety may have erred in
filling for an appeal rather than petitioning for an extraordinary writ should not deprive
Sun Surety of their due process rights. While the State of Utah may argue that the
standards of review differs for an appeal and an extraordinary writ, in this case the
argument is moot because the Court of Appeals found that "the trial court abused its
discretion" which is the required standard of review under an extraordinary writ. State v.
Sun Surety Ins. Co., 2003 UT App 55, \ 6; also see Utah R. Civ. P. 65B(d)(2)(A).
Consequently, even if Sun Surety did not have the right to a direct appeal under Utah law
and technically should have petitioned for an extraordinary writ in order to gain appellate
review, this Court should disregard the procedural error and deny the State of Utah's
request to vacate the Court of Appeal's decision.
II.

THE APPELLATE COURT'S DECISION IS IN FULL ACCORDANCE
WITH THE DECISIONS OF THIS COURT, THE LEGISLATIVE INTENT
OF THE BAIL BOND STATUTE, AND ALL RELEVANT POLICY
CONSIDERATIONS AND THEREFORE SHOULD BE AFFIRMED.
The Court of Appeals decision should be affirmed. When faced with the necessity

of interpreting statutes, Appellate Courts must "determine the statute's meaning by first
looking at the statute's plain language, and give full effect to the plain language unless
the language is ambiguous." Atlas Steel, Inc. v. Utah State Tax Commission, 2002 UT
112, \ 19, 61 P.3d 1053, (quoting Wilson Supply, Inc. v. Frandan Mfg. Corp. 2002 UT

ll

94 % 14, 54 P.3d 1177; and Blackner v. State Dep 't of Transp. 2002 UT 44 f 12, 48 P.3d
949). Where there is no determination of ambiguity, Utah's Appellate Courts interpret
statutes according to their plain language "unless such a reading is unreasonably
confused, inoperable, or in blatant contravention of the express purpose of the statute."
Beehive Bail Bonds, Inc. v. Fifth District Court, 933 P.2d 1011 at 1013 (Utah App.
1997), (quoting Perrine v. Kennocott Mining Corp. 911 P.2d 1290, 1292 (Utah 1996).
In full accordance with these holdings, the Court of Appeals reviewed the statute in
question and determined that "[t]he plain language of section 77-20b-101 requires notice
to the surety whose name and address appears on the bail bond." Sun Surety at \ 4.
Because it was clear that Sun was the surety and their name and address was on the bond,
"§77-20b-101 requires notice to Sun .. . rather than the bondsman[.]" Id.
As there was no finding of ambiguity in the statute, the Appellate Court's decision
in this matter presents a correct interpretation of the Bail Bond Statute. The plain
language of UCA §77-20b-101(l) states that "[i]f a defendant. . . fails to appear before
the appropriate court... the clerk of the court shall: (a) mail notice of nonappearance by
certified mail, return receipt requested, within 30 days to the address of the surety who
posted the bond[.]" (Italics and emphasis added). Further, UCA §77-20b-101(3) states,
"[i]f notice of nonappearance is not mailed to a surety, other than the defendant in
accordance with Subsection (1).. . the surety is relieved of further obligation under the
bond if the surety's current name and address are on the bail bond in the court's file."
(Italics and emphasis added). The language is unambiguous and clear. It is undisputed
12

that Sun Surety posted the bond and that Sun Surety's address was on the bond. It is also
undisputed that the State failed to mail notice to Sun Surety's address. Because, the State
failed to comply with the statutory requirements, Sun Surety has a right to relief under
the statute, regardless of whether the State can legally impute knowledge of defendant's
non-appearance through notification of the agent. While the State of Utah accurately
points out that the address of the bondsman was also listed on the bond, nothing in the
code gives the State the discretion to choose which one to notify. Sun Surety does not
assert that they should be notified to the exclusion of the agent. Rather, Sun argues that
since it took the pains to make sure their address was clearly on the Bail Bond in
accordance with UCA §77-20-4(3), they should have received notice of the defendant's
nonappearance. At a minimum, where a bond lists two addresses, notice ought to be sent
to both addresses. To require anything less could "adversely reflect upon the judiciary
and its processes" as any procedure short of this would leave open the possibility that the
State may act arbitrarily or unfairly with a bail bond surety by simply mailing notice to
the address least likely to promote a timely response. See Heninger at 1111. This is
particularly true because the State has a pecuniary interest in the forfeiture of the bond.
Nevertheless, the State of Utah contends that the Court of Appeals opinion should
be reversed because the opinion conflicts with this Court's prior decision that generally
"holds that an agent's knowledge is imputed to his principle." Brief of Petitioner p. 8 ^
2. The State of Utah, relies on this Court's recent decision in Wardley Better Homes and
Gardens v. Cannon, 2002 UT 99, 61 P.3d 1009 and its progenitors. Also see Maoris v.
13

Sculptured Software, Inc., 2001 UT 43, 24 P.3d 984; Latses v. Nick Floor, Inc., 104 P.2d
619 (Utah 1940); and First Nat 7 5an£ v. Foote, 42 P. 205 (Utah 1895). In Wardley this
Court held that "the knowledge of [an] agent concerning the business which he is
transacting for his principle is to be imputed to his principal[,]"and that "[t]his rule is
broad, encompassing 'all notice or knowledge .. . which the agent acquires or obtains
while acting as such agent and within the scope of his authority." f 16. However, this is
only the general rule. The exception to this rule applies when the agent acts outside the
scope of his authority. Here, the "rogue" agent issued a bond for $6,064.00 which
exceeded the power of attorney by $1,064.00. R.l 1-12. (See also, Addendum B). It is
unknown whether the Agent received notice. R.l7. (See also, Addendum B & D).
Even if he did, he either failed and or refused to forward notice to Sun Surety which
outside the scope of his authority and negates the imputation of notice on the Principal.
Unfortunately, the State of Utah fails to recognize that neither Wardley nor any of
its progenitors required the interpretation of a statute. As a result, the State of Utah
dramatically overstates the Court of Appeals' ruling. Nothing in the Court of Appeals'
decision suggests that the bondsman's knowledge cannot be imputed to Sun Surety. In
contrast to Wardley, the question in this case was not about Sun Surety's knowledge, but
whether the State complied with the statutory requirements of the Bail Bond Statute.
Moreover, the Appeals Court did not hold that the bondsman's knowledge could not be
imputed to Sun Surety. Rather, the court simply held that under a plain language
interpretation of the statute, the State was required to mail notice of the defendant's
14

failure to appear to Sun Surety, and as the State failed to do so, Sun Surety was "relieved
of further obligation under the bond[,]" irrespective of Sun Surety's knowledge, imputed
or otherwise. Sun Surety at f 5, (quoting UCA §77-20b-101(l).
Accordingly, there is nothing in the Court of Appeals decision that conflicts with
the opinions of this Court under Wardley or any of its progenitors. Therefore, absent a
finding that the Court of Appeals misinterpreted the statute, there is no reason to reverse
their decision.
Even assuming however, that the statute is ambiguous as to the notice
requirements and this Court must look beyond the plain language to correctly interpret
the statute, the Court of Appeals decision should still be affirmed as it correctly comports
with the legislative intent of the statute and relevant public policy concerns. When an
appellate court finds a provision ambiguous, they must "then seek guidance from the
legislative history and relevant policy consideration." State v. Ostler, 2001 UT 68, f 7,
(quoting World Peace Movement of Am. v. Newspaper Agency Corp., 879 P.2d 253, 2578 (Utah 1994)). Contrary to the State of Utah's contentions, there are several indications
that the Utah State Legislature fully intended to supplant agency common law and
statutorily require that notice be provided directly to the surety rather than allow notice to
one of its agents to be sufficient and binding. First, the legislature in enacting and
amending the Bail Bond Sureties and Agents Act, specifically defined and differentiated
the requirements and responsibilities of a bail bond agent, a bail bond surety, and a bail
enforcement agent See UCA §31A-35-102 generally. Conjunctively, the legislature in
15

UCA §31 A-35-601(2) statutorily defined the scope of authority between a bail bond
agent and a bail bond surety. This statute provides in part that where a "bail bond agent
is acting within the scope of the authority delegated to him by the bail bond surety . . . the
acts of the bail bond agent... are considered to be the acts or conduct of the bail bond
surety." Id. The fact that the legislature did not include receipt of notice within the
scope of an agent's authority is noteworthy. But more importantly, if the legislature did
not intend to supplant agency common law, UCA §31A-35-601(2) would be unnecessary
and superfluous. More likely, the legislature sought to define the contours of the agentprincipal relationship including the sufficiency of notice of non-appearance for an
exoneration hearing.
Second, in UCA §31A-35-704(2) the legislature required that both bail bond
sureties and bail bond agents "irrevocably appoint[] the clerk of the court as agent upon
whom any papers affecting the bail bond surety's or bail bond agent's liability on the
undertaking may be served." If the State of Utah's contentions are correct and notice to
an agent is sufficient for purposes of bond forfeiture, then this section of the code makes
the entire statute confusing and arguably inoperable. Since a bail bond surety must
appoint the clerk of the court as their agent to receive notice, under the State of Utah's
interpretation there would be no reason for the clerk to mail a notice to anyone. The
surety would effectively be notified immediately upon the court entering a defendant's
failure to appear on the docket. Clearly this interpretation is both irrational and
inappropriate. Here again it seem more likely that in enacting this section the legislature
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intended to specifically define and statutorily mandate the rights and responsibilities
between a bail bond surety and their agents. Finally, in the 2000 session the legislature
amended §77-20b-101(3) deleting subsection (3)(b) which provided that the surety
would not be relieved of its obligation under the bond if the surety had "actual notice of
the defendant's failure to appear." See 2000 Legislative History. If the Legislature did
not intend to statutorily define the sufficiency of notice of a defendant's failure to appear
for purposes of bond forfeiture, then deleting this section would be very peculiar.
Apparently, the Legislature was less concerned with whether they could impute
knowledge of the defendant's non-appearance to the surety, and more concerned with
ensuring fair-dealing between the State and the bail bond surety. Each of these issues
indicate the Legislature intended to statutorily define the sufficiency of notice for a bond
forfeiture. Thus, even if this Court determines that the Bail Surety statute ambiguous, the
legislative intent of the statute fully comports with the Court of Appeals plain language
interpretation of the statute.
Additionally, there are important public policy concerns that also support the
Court of Appeals ruling. Bail bond sureties play a critical role in the judicial process by
allowing an efficient and fair means or dealing with criminal defendants. Bond sureties
assume the responsibility for both social control of criminal bailees and apprehension of
bail jumpers. In providing these services, bond sureties dramatically reduce costs for
states and enable courts to process criminal defendants in an efficient manner. See Holly
J. Joiner, Private Police: Defending the Power of Professional Bail Bondsman, 32 Ind.
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L. Rev. 1413, 1415 (1999). Unduly burdening bail bond sureties by allowing bond
forfeitures in cases where the surety is unaware of the defendant's failure to appear, or by
enabling the State to pick and choose to whom they send a notice, would undoubtedly
increase the sureties costs of operation and may have a chilling effect on the availability
of bail bonds in the judicial system. Such an effect would have a negative impact on all
participants in the judicial system and should be avoided unless the costs of avoidance
exceed the benefit to the system. However, the cost of requiring the State to send notice
directly to the surety in addition to their bondsman agent is inconsequential if there is any
cost at all.
Unquestionably, the State is required to send notice of a defendant's failure to
appear to someone, and the costs of mailing the notice simply means an additional stamp
and envelope if there are two addresses on the bond as there are in this case.
Additionally, the purpose of providing the surety of the defendant's non-appearance,
irrespective of who is notified, is to ensure the defendant is brought back into the custody
of the court as quickly as possible. Any delay in receiving notice may delay and hinder
the surety's ability to locate and apprehend the defendant. If, as the State of Utah asserts,
the bail bond agent is most often responsible for "bringing] a fugitive defendant before
the court rather than the surety[,]" then the bond agent in those cases ought be notified,
as this would be the most expeditious means of apprehending the defendant. Brief of
Petitioner p. 9, ^f 2. Unfortunately, the State of Utah provides no basis for their assertion.
More importantly, the Bail Bond Statute specifically differentiates between a bail bond
18

agent and a bail enforcement agent and authorizes only a bail enforcement agents to
apprehend a defendant. See UCA §31 A-35-102(2) and (5). While in some cases a bail
bond agent may also be a bond enforcement agent, there is no rational for assuming they
are the same individual or entity in all or even most of the cases. Regardless, the locus of
decision authority rests with the surety, as they are the party subject to any and all
liability under the bond. Therefore, it is only reasonable that they be provided notice of
the defendant's non-appearance so that they may choose what recourse can and ought to
be taken to ensure the defendant is apprehended as quickly as possible. Here again these
public policy concerns fully comport with the Appellate Court's ruling that notice to a
bail bond agent is insufficient. As both the legislative intent of the statute and the public
policy concerns support the Appellate Court's interpretation of the statute, their ruling
should be affirmed.
CONCLUSION
This Court should affirm the Court of Appeals decision because the court properly
acted within their jurisdiction and their ruling is in full accordance with the rulings of
this Court and Utah statutory law. Alternatively, as the Court of Appeals failed to rule on
Sun Surety's additional arguments, if the Court of Appeals decision is reversed, this
Court should remand this case back to the Court of Appeals to rule on Sun Surety's
alternative arguments brought before that court.
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Respectfully submitted this H day of December, 2003.

David M. Cook
Attorney for Sun Surety
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Assistant Attorney General
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Utah Attorney General
160 East 300 South, 6th Floor
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Addendum E
Motion to Set Aside

Attorney for Plaintiff
David M. Cook #7043
Attorney for Sun Surety Insurance Company
211 East 300 South #216
Salt Lake City, Utah 84111
(801)364-2009

C/TL?-!*

- H .

IN THE THIRD DISTRICT COURT OF THE STATE OF UTAH
SALT LAKE DEPARTMENT
THE STATE OF UTAH,
Plaintiff,
v.
DELFINO FERNANDEZ CADENA (a.k.a.
Luis Cesar Zargoza),
Defendant
and

MOTION FOR ORDER TO SET
ASIDE DEFAULT JUDGMENT
AND TO EXONERATE BOND;
ALTERNATIVELY MOTION FOR
EXTENSION OF TIME TO
APPEAL
Case No. 011900113

SUN SURETY INSURANCE COMPANY,
Surety.

Judge: William R. Barrett

David M. Cook, on behalf of Defendant, SUN SURETY INSURANCE
COMPANY hereby requests this court to set aside the Default Judgment against
Defendant SUN SURETY INSURANCE COMPANY and extend the time for an appeal
if this court denies this Motion. In support of this Sun Surety alleges as follows:
Statement of Facts
1.

On January 11, 2001 the Defendant who is also known as Luis Cesar Zargoza)
posted bond in the amount of $6,064,00 above entitled matter (See Exhibits A &
B- Appearance Bail Bond and Power of Attorney). The bond was obtained
through Scott D. Candland who was doing business as Bail Out Fast. His address
is as follows:
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Bail Out Fast
Scott D. Candland
1083 South State Street
S.L.C., UT 84111
2.

Scott D. Candland, dba Bail Out Fast, has failed to report or otherwise notify Sun
Surety Insurance Company of several other bonds issued by him on behalf of Sun
Surety and is therefore a rogue Agent who has acted in a fraudulent manner and
out of the scope of his authority.

3.

The Address for Sun Surety is as follows:
Sun Surety Insurance Company
21 Main Street
Rapid City, SD 57701

4.

Sun Surety is the Surety on this bond and it's address is on both the bond and the
power of attorney which are on file with the court.

5.

On or about January 16, 2001, the Defendant failed to appear and bond forfeiture
was started by the court (See Exhibit C - Case Docket).

6.

On July 26, 2001 David Walsh acting as attorney for the State of Utah in this
matter filed a Motion and Order for Judgment of Forfeiture on the Bond.

7.

The only notice of this proceeding was mailed certified mail to 1083 South State
Street in Salt Lake City, UT 84111 (See Exhibit D & E - Notice to Prosecutor of
Surety's Failure to Pay Judgment of Forfeiture on the Bond) Receipt on
Certificate of Mailing).

8.

This is and was the address of Bail Out Fast who is the Agent rather than the
Surety under Utah Code Annotated §§77-20-1 and 77-20b-l-l et seq.

9.

On July 27, 2001 the Judgment was entered for forfeiture of the bond.
Motion to Set Aside Default - Page 2 of 7

10.

No notice of this matter has been properly mailed (via certified mail) or otherwise
served on Sun Surety Insurance Company Instead the only notice was that
provided to the rogue Agent.

1 1.

The Defendant Delfino Fernandez Cadena is presently in State's Custody in an
immigration hold (See Exhibit F - Booking Information).

12.

The first notice of this matter occurred when Plaintiffs attorney, David S. Walsh
phoned Sun Surety to request money.

13.

Sun Surety then requested and received the documents involved in this case on
August 27, 2001.

14.

Sun Surety has never been properly served with notice of this matter.

MEMORANDUM OF LAW

A DEFAULT JUDGMENT MAY BE SET ASIDE FOR GOOD CAUSE
INCLUDING EXCUSABLE NEGLECT, MISREPRESENTATION, AND FRAUD.
15.

Rule 55(c) of the Utah Rules of Civil Procedure states that "For good cause shown
the court may set aside an entry of default and, if a judgment by default has been
entered, may likewise set it aside in accordance with Rule 60(b)."l Rule 60(b)
provides that "On motion and upon such terms as are just, the court may in the
furtherance of justice relieve a party or his legal representative from a final
judgment, order or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect... (3) fraud (whether heretofore

1

Utah R. Civ. P. 55(c).
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denominated intrinsic or extrinsic), misrepresentation or other conduct of an
adverse party .

or (7) any other reason justifying relief from the operation of the

judgment."2
TIME FOR FILING MOTION TO SET ASIDE, AND
STANDARD FOR SETTING ASIDE DEFAULT JUDGMENT
16.

A trial court has discretion in determining whether a movant has shown mistake,
inadvertence, surprise, or excusable neglect.3 However, the default judgment may
only be set aside for "good cause" within a period of three (3) months after the
entry of the default.4 The Utah Supreme court has stated that "The court should be
generally indulgent toward setting a judgment aside where there is reasonable
justification or excuse for the defendant's failure to answer and when timely
application is made. Where there is doubt as to whether a default should be set
aside, doubt should be resolved in favor of doing so."5 Default judgments are not
favored in the law.6 The policy of the law "is to accord litigants the opportunity
for a hearing on the merits, where that can be done without serious injustice to the
other party."7
In order for defendant to be relieved from the default judgment, Sun Surety must

2

Utah R. Civ P 60(b)

3

Larsen v Colhna, 684 P.2d 52, 54 (Utah 1984).

4

Utah R. Civ P 60(b)

5

Katz v Pierce, 732 P 2d 92, 93 (Utah 1986).

6

Interstate Excavating v Agla Development, 611 P.2d 369, 371 (Utah 1980)

1

Id (citing Locke v Peterson, 3 Utah 2d 415, 285 P.2d 1111 (Utah 1955)
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fulfill a three-pronged test:
1)
2)
3)

that it's motion to set aside the judgment was timely.
that the judgment was entered against it through excusable neglect
(or any other reason specified in rule 60(b)), and
that it has a meritorious defense to the action.

BOND FORFEITURE MATTERS MANDATES NOTIC TO THE SURETY
17.

Utah Code Annotated §77-20b-101(l)(a) states that "If a defendant who has
posted bail fails to appear before the appropriate court when required and the
court. . . directs that the surety be give notice of the nonappearance, the clerk of
the court shall: (a) mail notice of nonappearance by certified mail, return receipt
requested, within 30 days to the address of the surety who posted the bond . . .
etc"

18.

Utah Code Annotated §77-20b-101(2) allows the prosecutor to mail (via certified
mail) notice to the surety within 37 days of non appearance.

19.

Utah Code Annotated §77-20b-101(3) states, "If notice of nonappearance is not
mailed to a surety, other than the defendant in accordance with Subsection (1)
or (2) , the surety is relieved of further obligation under the bond if the surety9s
current name and address are on the bail bond in the court's file." (Italics
added).
Argument
Excusable Neglect - 60(b)(1)

20.

Sun Surety's motion to set aside this judgment meets the tree-pronged standard of
excusable neglect, surprise (or any other reason specified in rule 60(b))
Requirement #1 - Timeliness

Motion to Set Aside Default - Page 5 of 7

21

This motion is timely as Judgment was entered on the 26'h da> of July 2001 (See
Exhibit "B") s Sun Surety just learned of this judgment on August 2 7 . 2001 As
stated above this motion must be made within reasonable time and no later than
three (3) months after the default judgement is entered. This motion is clearly
filed in a timely manner.
Requirement #2 - Excusable Neglect

22.

As stated in the facts above, SUN SURETY INSURANCE COMPANY has never
been provided with notice of non-appearance as required under the code (i.e. via
certified mail).
Requirement #3 - Meritorious Defense

23.

SUN SURETY INSURANCE COMPANY has a meritorious defense concerning
this matter in that 1) because the prosecutor failed to notify SUN SURETY
INSURANCE COMPANY, SUN SURETY is "relieved of further obligation
under the bond*
Conclusion
At a minimum, in this case, SUN SURETY INSURANCE COMPANY has not

received proper notice in this matter and has been denied due prosess under the
constitutional provisions as mandated in the US and State Constitutions SUN SURETY
INSURANCE COMPANY has not had its day in court to argue the merits of this case.
Prayer for Relief
WHEREFORE SUN SURETY INSURANCE COMPANY prays for an Order

8

See Notice of Entry of Default Judgment which was mailed to Defendant on October
14th 1996
Motion to Set Aside Dejault - Page 6 of 7

21.

This motion is timely as Judgment was entered on the 26th day of July 2001 (See
Exhibit "B").8 Sun Surety just learned of this judgment on August 27, 2001. As
stated above this motion must be made within reasonable time and no later than
three (3) months after the default judgement is entered. This motion is clearly
filed in a timely manner.
Requirement #2 - Excusable Neglect

22.

As stated in the facts above, SUN SURETY INSURANCE COMPANY has never
been provided with notice of non-appearance as required under the code (i.e. via
certified mail).
Requirement #3 - Meritorious Defense

23.

SUN SURETY INSURANCE COMPANY has a meritorious defense concerning
this matter in that 1) because the prosecutor failed to notify SUN SURETY
INSURANCE COMPANY, SUN SURETY is "relieved of further obligation
under the bond'
Conclusion
At a minimum, in this case, SUN SURETY INSURANCE COMPANY has not

received proper notice in this matter and has been denied due process under the
constitutional provisions as mandated in the US and State Constitutions. SUN SURETY
INSURANCE COMPANY has not had its day in court to argue the merits of this case.
Prayer for Relief
WHEREFORE SUN SURETY INSURANCE COMPANY prays for an Order

8

See, Notice of Entry of Default Judgment which was mailed to Defendant on October
14th 1996.
Motion to Set Aside Default - Page 6 of 7

Setting Aside the Default Judgment'entered in this matter, that it be exonerated from
further liability or responsibility under the bond in this matter. In the alternatee, that
Sun Surety be allowed to file an answer, and that any limitation on its right to appeal be
extended for the same reasons as mentioned above.
Dated this

fr

'

day of September, 2001.

^ £ ^-—
David M. Cook - Attorney for
SUN SURETY INSURANCE COMPANY

CERTIFICATE OF SERVICE

I certify that I caused a true and correct copy of this motion and exhibits via U.S.
First Class Mail upon the following:
David E. Yocum
District Attorney for Salt Lake County
David S. Walsh
Deputy District Attorney
2001 South State Street, #S3700
S.L.C., UT 84190-1200
on this 4th day of September, 2001.
David M. Cook
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AUG-27-2001 HON 10:27 Aft

(JRIMINAL

TO:

DEPT

364 1871

FAX NO. 8012387564

THIRD DISTRICT COUKT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
450 South Stale Street
Salt Lake City, UT 84111
(801)238-7300

STATE OF UTAft
Plaintiff

)
)

vs.

)
)

DELFINO FERNANDEZ CADENA,
Defendant

)
)
)

SUN SURETY INSURANCE CO.
Surety

NOTICE TO PROSECUTOR
OF SURETY'S FAILURE
TO PAY JUDGMENT OF
FORFEITURE ON THE BOND

Case No. 011900113

)
)
)

This matter havinit come on for hearing on January 16,2001 and the bonding company having
been given notice of defendant's failure to appear as required and the bond having been ordered
forfeited and a Judgment!| o f Forfeiture entered July 26, 2001;
IT IS REQUIREID that the surety shall pay a judgment no later than 15 days following service
of notice in accordance with Section p 1A-35-504 et. seq. Utah Code Annotated 1953, as amended.
If the judgment remains unpaid for mjore than 15 days, the prosecutor shall notify the Commissioner
of Insurance of the suretrs failure tojpay the judgment. The commissioner shall suspend the license
of the company pursuant! to subscctipns (3) through (7) of the aforementioned statute.
t

i

The clerk shall provide a copk of the judgment to the prosecutor with this nonce. Payments
on all judgments shall be reported to) the prosecutor immediately by the court clerk.

Dated this 15th day of Aiigusi, 2001.:
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Scott D. Candlaad
1083 Sooth State
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(801) -201-4415
SALT LAKE CCUNTY

Appearance Bail Bond

6-&>\ Oil] MID
Power of Attorney No. / / * / / 3 S.O. >to. ^ o " ? ^ 3
Cue No,
D - i • 7 -"7-73-

THE STATE OF UTAH f
County o f

Coilrt

2 ^ • L«

i A.

7) I S-fr

Judge.

KNOW ALL MEN BY THESE PRESENTS

J.

That v * Scott D . Caadlandka prinoipd vui Stm S a m y Insunuioe CompiAy, A South Dakota Corp., i s Surety arcbdd
Dollar*
aad firmly bound unto (he a b o v i named Court m thapaud aum of\i* j4 O L ^ ^ ^ O
^
Ai^
ouracivaa, tod our hdn and acta of
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|
and
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othorcviaa to remain in MX fira and effect.

Attcn>cy.rivFaal

tun Surety Irauran 2C0 \ 01 i t 5 8064 00

Sun Surety Insurance Coraasy
21 Main Strict
|
Rapid Ciry, South Dakota ?770l
(60S) 343-1000
Ageal: ScoCl IX Caodbnd
State of

Utah

County of

£ , 4,

011900113 S f f i S S OELFIMO
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THIRD DISTRICT COURT SALT LAKE
SAIIT LAKE ICOUNTY, STATE OP UTAH
STATE 02 UTAH ta. DELFINO FERNANDEZ CADENA

1
£E NUMBER 011900113 State Feloiky
IARGES
Charge 1 - 4 1 - 6 - 1 3 . 5 - ATTEMPTED FAIL TO STOP/RESPOND AT
COMMAND OP FOLIC f(amended)
Plea: August 21, 2001 Guilty
C l a s s A Misdemeanor
D i s p o s i t i o n : August 21, 2001 (Guilty Plea)
JRRENT ASSIGNED JUDGE
WILLIAM W. BARREfrT
VRTIES
Defendant - DELFINO FERNANDEZ CADENA
Represented by: BCOTT SANDERS
Plaintiff -

STAffE OF UTAH

Also Known As - LUIS CESAR ZARAGOZA
EFENDANT INFORMATION
Defendant Name: PELFINO FERNANDEZ CADENA
Offense tracking number: 13121983
Dace of Birth: 3uly 07J 1972
Jail Booking Nunjber
Law Enforcement [Agency \ SALT LAKE POLICE
LEA Case Number: 00-22$647
Prosecuting Agerfcy: 8A4T LAKE COUNTY
Agency Case Numqer: 00024694
Sheriff Office Number: !247211
;
Violation Date: [December 10, 2000 1300 SOUTH EDISON
I

I

.CCOUNT SUMMARY

PAPER BOND TOTAItS Posted:
^Forfeited:
exonerated:
Balance:

6,064.00
0.00
0.00
6,064.00

P
NONMONETARY BOND DETAIt
TYPE: Surety
Posted By Sun Surety Insurance Company
Pos .ed
6,064.00
Forfeited
0.00
Exonera ed
0.00
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P. 004

P. 03

Felorty

r

Balance:
£E NOTE
DAO 00024654
SPANISH

364 187^_

6,064.00

I

I* JAIL A^ ZARAGOZA, LUIS CESAR
i

SO#247211

:OC£EDINGS
. - 0 3 - 0 1 N o t e : CASE FILElp BY DET!L.MILLER OF SLC? DEF RELEASE TO
eval
APPEARANCE BAIL
1 - 0 3 - 0 1 INITIAL APPEARANCE s c h e d u l e d on J a n u a r y l d , 2 0 0 1 a t 0 9 : 3 0 AM i n
eval
{Judge ARRAIGNMENT.
Arraignment - s i
eval
L - 0 3 - 0 1 J u d g e ARRAlGNMEljlT a s s i g n e d .
eval
L-03-01 Case f i l e d b y
mistief
L - i x - 0 1 N o t e : Bond p o s t e d on 12 j-11-00 and forwarded t o Rosemary.
mistief
T o t a l Due:
6 064.00
1 - 1 1 - 0 1 Bond A c c o u n t created
mistief
Non-Monetary Bond:
6,064.00
L - l l - 0 1 Bond P o s t e d
rosema
1 - 1 1 - 0 1 T r a c k i n g s t a r t:ed f o r Bohd. R e v i e w d a t e J a n 16, 2 0 0 1 .
1 - 1 1 - 0 1 N o t e : SUN SURETY INSURAJNCE COMPANY INFORMED OF COURT DATE
mistief
(SCOTT)
barbarr*
1 * 1 6 - 0 1 M i n u t e E n t r y - M i n u t e s f o r INCOURT NOTE
Judge;
GLENN je. IWAS^KI
PRESENT
Clerk:
b a r b a r :rs
Prosecutor
TAYL6R, LANX
Defendant not present

Video
Tape Number:

262

ape Counn: 2320

DEFT FAILED TO APPEAR. 4 / 0 BW TO BE FORFEITED. C/O BW ISSUED FOR
$10,000 .00
joannelb
1-16-01 Notice - WARRANt for Case 011900113 ID 757144
joannelb
•1-16-01 Note: * * * * S T A R T ; D BOND FORFEITURE****
il-16-Ol Note: File re ferred to Rosemary for bond forfeiture
joannelb
proceedings
H-16-01 Warrant ordered on: January 16, 2001 Warrant Num: 972135468
joannelb
3ail Allowed
Bail amoun
10000.00
)l-16-oi Warrant issued £>n: January 16, 2001 Warrant Num: 972135468 Bail
Allowed
joannelb
Bail amoun
10000.00
Judge: GLENN K. IWASAKI
Issue rea on; Failure to Appear,
rosema
H-17-01 Tracking ended for Bona.
31-17-01 None: NOTICE OF DEFENDANT'S FAILURE TO APPEAR AND ORDER TO
rosema
COMMENCE BOND F5RFEITUJIE PROCEEDINGS
rosema
n-17-oi Tracking starte ti for BJond. Review dace Jul 17, 2001.

WUWilBfum-m

AUG-29-2001 09:04 FROM:

TO:

AUG-27-200I HON 10:24 AHfCRIHINAL DEPT

SS NUMBER 0 1 1 9 0 0 1 1 3

Stite

MMMUT

264 1871

FAX NO. 8012387564

FelOliy

leeannh
• 1 7 - 0 1 Minucs E n t r y - REQUEST if OR JUDGMENT
Judge: ARRAIGNMENT ARRAIGNMENT
Clerk: l e e a n n h
t
COPIES OF DOCKET J BOND, >ND PROOF OF CERTIFIED MAILING WITHIN 30
DAYS SENT TO DA TO PREPARE MOTION AND ORDER FOR JUDGMENT OF
FORFEITURE
!
' - 2 6 - 0 1 F i l e d : M o t i o n from DA, b a v i d W a l s h , f o r Judgment: o f F o r f e i t u r e
leeannh
on t h e Bond - s t m S u r e t ^ $ 6 0 6 4 .
O r i g i n a l Co f i l e
J - 2 6 - 0 1 F i l e d o r d e r : JUDGMENT Op FORFEITURE ON THE BOND - SUN SURETY
S6064 POSTED 1 2 ^ 1 1 / 0 0 . bRIGINAL TO JUDGMENTS, COPY TO DA AND
leeannh
BONDING CO
I
Judgef aquinnj
S i g n e d J u l y 2 5 , 2001
leeannh
7 - 2 6 - 0 1 T r a c k i n g e n d e d p o r Bond!.
susies
7 - 2 7 - 0 1 Judgment # 1 E n t e r e d
I
C r e d i t o r : STAffE OF UT?Ji
Debtor:
SUN SURETY (INSURANCE COMPANY
Debtor:
DELiFINO FERNANDEZ CADENA
6 , 0 6 4 . 0 0 TJotal Judgment
6 , 0 6 4 . 0 0 Judgment JGrand T o t a l
7 - 2 7 - 0 1 F i l e d j u d g m e n t :f Judgmenjt of F o r f e i t u r e @J
SUS168
Judge! aquinii
Slgndd J u l y 26, 2001
7 - 3 1 - 0 1 INITIAL APPEARANCE s c h e d u l e d on A u g u s t 0 1 , 2 0 0 1 a t 0 9 : 3 0 AM i n
joannelb
A r r a i g n m e n t J a i t l w i t h Judge ARRAIGNMENT.
7 - 3 1 - 0 1 Warrant r e c a l l e d on: J u l y 3 1 , 2 0 0 1 W a r r a n t num: 972135468
Joannelb
R e c a l l r e a s o n : Warrant r e c a l l e d b e c a u s e d e f e n d a n t was
booked.
t
8 - 0 1 - 0 1 ROLL CALL s c h e d u l e d on [August 1 4 , 2 0 0 1 a t 0 2 : 0 0 PM i n To Be
barbarrs
D e t e r m i n e d w i t l i Judge NOEL.
barbarrs
8 - 0 1 - 0 1 Minute E n t r y - [ M i n u t e s ' f o r A p p o i n t m e n t o f C o u n s e l
Judge:
WILLIAM B. BOItLING
PRESENT
|
J
Clerk:
barbatrs
i
P r o s e c u t o r : PLATT, CHADjL
Defendant:
[
I n t e r p r e t e r : GAiY WILLMQRE
Language : S PANI <SH
Video
331
Tape Number:
INITIAL APPEARANCE
The I n f o r m a t i o n ! i s r e a d
Defendant i s a r r a i g n e d .
APPOINTMENT OF COUNSEL

tape Count:

517

Received:

8/^y/ui

wi^o^

AUG-29-2001 09:04 FROM:

TO:

AUG-27-2001 HON 10:24 AH |i CRIMINAL DEPT

364 1871

FAX NO, 8012387564

P. 008

P. 05

S£ NUMBER 011300113 Stdte Feloriy
Court finds the defendant indigent and appoints Legal Defender
Office to represent the defendant.
Ji
Appointed Counsel:
Name: Leg^l Defender Office
City:
Phone:
ROLL CALL is scheduled
Date: 08/14 K2001
Time: 02:00 p.m.
Location Tb Be Det:brmined
Third Disiprict Court
450 South State
SJalt Lake City, UT 84111
Before Judge FRANK O. £JOEL
caroleo
3-01-01 Note: IN JAIL Ate ZARAGOZA, LUIS CESAR
3-01-01 Note: FILED: Affidavit pf Indigency - Judge Bohling signed and
joannelb
appointed LDA do represent defendant in this case.
joannelb
3-01-01 Note: Bail remajin $10,000
terryb
3-08-01 Filed: APPEARA1TCS OF COUNSEL
3-08-01 Filed: FORMAL REQUEST FJOR DISCOVERY PURSUANT TO RULE 16 OF THE
terryb
RULES OF CRIMINAL PROC DURE.
terryb
3-14-01 Minute Entry - Minutes for Roll Call
Judge ;
FRANK \G. NOEL
PRESENT
Clerk:
terryb
Prosecutor: JBFlj HALL
Defendant
Defendant's Attorney(s) SCOTT SANDERS
Video
Tape Number

VIDEO

Tape C o u n t :

3 .30

HEARING
D e f e n d a n t w a s i^ot t r a n s p o r t e d .
R o l l c a l l c o n t i n u e d t o 8/21
ROLL CALL
Date: 08/21/2001
T i m e : 02 : 00 p . m .
L o c a t i o n : f o Be D e t e r m i n e d
h i r d D i i t r i c c Court
j 5 0 Souttt S t a t e
S a l t L a k | C i t y , UT 8 4 1 1 1
B e f o r e J u d g e : STEPHEN 1 . HENRIOD
8 - 1 5 - 0 1 F i l e d : NOTICE O P R O S E ^ O R OF SURETY* S FAILURE TO PAY JUDGMENT
OF FORFEITURE CN THE BQND
leeannh
8 - 1 6 - 0 1 ROLL CALL s c h e d u l e d on Augu6C 2 1 , 2 0 0 1 a t 0 2 : 0 0 PM i n To Be

-oceivea:

8 / 2 9 / d

9:28AM;
C

" ^ V ••-*-»

V-ww.

GUG-29-2001 09:04 FROM:

AUG-27-2001 HON 10:25 AH) CRIMINAL DEPT

TO-

i 364 1871

FAX NO. 8012387564

SE NUMBER 011900113 Stitte Feloriy
Determined with Judge H2NRI0D.
Minutes tor Change of Plea
•21-01 Minute Entry
HEN^IOD
Judge:
STEPHEN
PRESENT
Clerk:
terryb!
Prosecutor: HOWARD LEMCKp
Defendant
Defendant's Attorney(a) SCOTT SANDERS
Interpreter: GAHRY WILLMORE
Language: Spanish
video
Tape Number:
\ video

terry
terry

Tape Count: 3.10

The Information is read.
Defendant waivei time fob: sentence.
A pre-sentence investigation was ordered.
The Judge order$ Adult Fjrobation & Parole to prepare a Pre-sentence
report.
Based upon states motiori and pursuant to plea agreement, Amend to
MA - Attempted fail to respond at command of police- Defendant
INTERPRETER ORDERED.
plead guilty to amended (charge.
CASE BOUNDOVER
Defendant waive preliminary hearing, State consenting thereto.
This case is bound over] A Sentencing has been set on 10/15/2001
at 08:30 AM in bourtroorfi W35 before Judge WILLIAM w. BARRETT
21-01
Note: Case Bound Over
terryb
a
8-21-01 SENTENCING scheduled OIJI Occober IS, 2001 at 08:30 AM in Third
Floor - W3S with Judge j BARRETT.
terryb
ia-21-01 Judge BARRETT (assigned
terryb
>8-22 •01 Filed: STATEMENT OF DE ENDANT, CERTIFICATE OF COUNSEL AND
ORDER.
terryb
18-22-01 Note; CHANGE
PLEA minutes modified.
terryb

f

Received:

6/29/01

9

31AM.

TO.

. 364 1871

P.012

AUG-29-2001 09:0? FROM:

AUG-28-01 TUE 12:51 PH tEY FINANCIAL GROUP

FAX NO. 8014517715

END OF SEARCH
JE4R

PU! ILIC ACCESS OF CURRENT BOOKING
DEFENDANT INFORMATION
SOi: 0247211 NAME: ZARAGO IA, LOIS CESAR
DOB: 091280 BOOK*: 0118470
SEXl M RACE: fl A G E : 20 POI : MEXICO
STATE:
HGT: 504 WGT: 120
HAIR: BRN EYES; BRN R/L
fD: R GLASSES/CONTACTS: N D/L: SUSPENDED
ST: OT
HOME ADDR; 230 E BERYL A
CITY: SALT TAKE
STATE. UT
CURNT CELL.: 04A19A PRIOR •BOOKINGS: 002
ARRESTING A G C Y : SO CASE#t 20018835
* — — C H A R G E S « = ~ « D O E S NOT INCLUDE COURT DISPOSITIONS
••
i
••• -•
3EQ#: 01 CNTSi 01 STATU
[6.8.309.5.2.1 F/M T3 TYP CG NCIC 739900 CTDATE
DESC: XMKTGRATION OETAi:
PR OTNl 13322599 DOC*:
BAIL: NO BAIL
$ 00 /DY CTS
JUDGE: IMMIG
DISP N ACTN:
BND/RCPT:
DATE:
SEQt: 02 COTS: 01 STATU: 411.6.13.5
F/M F3 TYP WA N C I C 549911 CTDATE 101501
DESC: FAIL TO STOP/RESPOND AT COMMAND OF POLICE
(SL)
PR OTNs 13322593 DOC#: 011{900113
BAIL: 10,000.00
$ 00 /DY CTS
JUDGE: IWVSAK2
DISP: N ACTN:
DATE:
BND/RCPT:
SEQ#: 03 CNTS: 01 STATU: ?P 5.102.2
DESCi BATTE&r DOMESTIC RELATED (SL)
PR OTN: 13322599 OOCt: 011^02198
JUDGE: FUCHS
DISP N ACTN:

F/M MB TYP W A N C I C 1313Q0 CTDATE 091101
BAIL: 5,000.00
DATE:
BND/RCPTt

$ 00 /DY CTS

P. 01

R«"ceivea :

o/ -fy/ui

y:jiAM,

PUG-89-d0Gl 09:0? FROM:

uian Lode Section 77-201H01

TO

i 364

1871

Page

77-20b-!01. Entry of nonappearance - Notice to surety - Release of surety on failure of timely
notice.
'
(1) If a defendant who fl2S
has posted
bail fails to appear before the appropriate court when required and
the court issues a bench warrant or directs that the surety be given notice of the nonappearance, the clerk
of the court shall:
j
(a) mail notice of nonappearance by certified mail, return receipt requested, within 30 days to the
address of the surety who posted the bond:
(b) notify the surety of the name, address, telephone number, and fax number of the prosecutor;
(c) deliver a copy of the notice sent under Subsection (l)(a) to the prosecutor's office at the same time
notice is sent under Subsccjtion (l)(a); and
(d) ensure that the name, address, and telephone number of the surety is stated on the bench warrant.
(2) The prosecutor may pail notice of nonappearance by certified mail, return receipt requested, to
the address of the surety within 37 days after the date of the defendant's failure to appear.
(3),If notice of nonappearance is not mailed to a surety, other than th* HrfenHfltit in ^rmr^nr* umh
Subsection (1) or (2\ the stirety is relieved of further obligation under the bond if the surety's current
name and address are on the bail bond in the courts rile.
(4) (a) A bona oniercd Donated by the court may not be reinstated without the mutual agreement of
the surety and the court, I
(b) If the defendant is airested and booked into a county jail booking facility pursuant to a warrant for
failure to appear on the original charges, the surety may file a motion with the court to exonerate the
bond. The surety shall deliver a copy of the motion to the prosecutor,
(c) Unless the court maxes a finding of good cause why the bond should not be exonerated, it shall
exonerate the bond if:
(i) the surety has deliverpd the defendant to the county jail booking facility in the county whero the
original charge is pending;
(ii) the defendant has bein released on a bond secured from a subsequent surety for the original
charge and the failure to apt
(iii) after an arrest, the defendant has escaped from jail or has been released on the defendant's own
recognizance, pursuant to a [pretrial release, under a court order regulating jail capacity, or by a sheriffs
release under Section 17-23-5 .5; or
(iv) the surety has transported or agreed to pay for the transportation of the defendant from a location
outside of the county back tb the county where the original charge is pending, and the payment is in an
amount equal to government transportation expenses listed in Section 76-3-201.
(d) Under circumstances not otherwise provided for in this section, the court may exonerate the bond
if it finds that the prosecutor has been given reasonable notice of a surety's motion and there is good
cause for the bond to be exonerated.
(e) If a surety's bond has been exonerated under this section and the surety remains liable for the cost
of transportation of the defendant, the surety may take custody of the defendant for the purpose of
transporting the defendant tb the jurisdiction where the charge is pending.
Amended by Chapter 245, 3001 General Session

AUS-29-S001 09:08 FROM:

TO

Utah Code Section 77-20ty 102

1 364 1871

P. 015

Page I of 1

77-20b-10X Time foif bringing defendant to court.
(1) If notice of nonappcjarance has been mailed to a surety under Section 77-20b-101, the surety may
bring the defendant before! the court or surrender the defendant into the custody of a county sheriff
within the state within six fanonths of the date of nonappearance, during which time a forfeiture action on
the bond may not be brought
(2) A surety may requeft an extension of the six-month time period in Subsection (1), if the surety
within that time:
(a) files a motion for extension with the court; and
(b) mails the motion f0 extension and a notice of hearing on the motion to the prosecutor.
(3) The court may extend the six-month time in Subsection (1) for not more than 60 days, if the
surety has complied with Subsection (2) and the court finds good cause.

t

Amended by Chapter 25912000 General Session

Addendum F
Order Denying Motion to Set Aside

Third Judicial Cistnct

DAVID E. YOCOM
District Attorney for Salt Lake County
DAVID S. WALSH. 3370
Deputy District Attorney
2001 South State Street #S3700
Salt Lake City, Utah 84190-1200
Telephone: (801) 468-3422

OCT 0 9 2C01
/SALT LAKE COUNT

IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR THE COUNTY OF SALT LAKE. STATE OF UTAH
THE STATE OF UTAH,
ORDER
Plaintiff,
V.

DEFINO FERNANDEZ CADENA
(aka Luis Cesar Zargoza).
Defendant,

Case No. 011900113
Honorable William R. Barrett

And
SUN SURETY INSURANCE COMPANY
Surety.

The above-entitled matter came on for hearing on the Surety's Motion to
Set Aside the Judgment entered on July 26, 2001. David S. Walsh represented
the State of Utah. David M. Cook represented the Sun Surety. The court having
considered the motion filed by the surety and after having heard argument by
counsel, the court finds that service on the agent is effective as service on the
surety itself.

Order
Case No. 011900113
Page Two

IT IS HEREBY ORDERED that the surety's Motion to Set side the
Judgment is hereby denied.
DATED this

/

day of October, 2001.
BY THE COURT:

WILLIAM R. BARRETT
District Court Judge A

MAILING CERTIFICATE
I hereby certify that on the

I

day of October, 2001, a true and

correct copy of the foregoing ORDER was mailed, postage prepaid to:
David M. Cook
Attorney for Sun Surety Insurance Company
211 East 300 South #216
Salt Lake City, Utah 84111

Addendum G
Objection to Findings of Fact & Motion to Amend Order

Addendum G
Utah Code Ann. §31A-35-701-704

INSURANCE CODE

407
Section
jlA-35-704

Submission of bail bond sureties and agents to
jurisdiction of court
PARTI
GENERAL PROVISIONS

jlA-35-101. Title.
This chapter is known as the "Bail Bond Sureties and
Agents Act"
2000
J1A-35-102. Definitions.
As used in this chapter
(1) "Bail bond" means a bond for a specified monetary
amount that is
(a) executed by a bail bond agent licensed in accordance with Section 31A-35-401, and
(b) issued to a court, magistrate, or authorized
officer as secunty for the subsequent court appearance of the defendant upon the defendant's release
from actual custody pending the appearance
(2) a Bail bond agent" means an individual who
(a) is appointed by
(i) a surety insurer t h a t issues bail bonds, or
(11) a bail bond surety company licensed under
this chapter,
(b) is appointed to execute or countersign undertakings of bail in connection with judicial proceedings, and
(c) receives or is promised money or other things of
value for engaging in an act described in Subsection
(2Kb)
(3) "Bail bond surety" means a person t h a t
(a) (1) is a bail bond surety company licensed under this chapter, or
(11) a surety insurer, and
(b) issues bonds to secure
(i) the release of a person from incarceration,
and
(11) the appearance of that person at court
hearings
(4) "Bail bond surety company" means any sole proprietor or entity who
(a) (1) is the agent of a surety insurer t h a t issues a
bail bond in connection with judicial proceedings,
(II) pledges the assets of a letter of credit from
a Utah depository institution for a bail bond in
connection with judicial proceedings, or
(m) pledges personal or real property, or both,
as security for a bail bond in connection with
judicial proceedings, and
(b) receives or is promised money or other things of
_ value for a service described in Subsection (4)(a)
to) "Bail enforcement agent" means an individual who
(a) is employed or contracted with to
(1) enforce the terms and conditions of a defendant's release on bail in a civil or criminal proceeding,
(u) apprehend a defendant or surrender a defendant to custody, or
(III) both Subsections (5)(a)(i) and (11), and
(b) receives or is promised monies or other things
°f value for the services described in Subsection
(5)(a)
K>) "Board" means the Bail Bond Surety Oversight
^ n U r e a t e d m Section 31A-35-201
iinrf ^rtificate" means a certificate of authority issued
er
this chapter to allow an insurer to operate as a
• ^ t y msurer

31A-35-201

(8) "Indemnitor" means an entity or natural person
who enters into an agreement with a bail bond surety to
hold the bail bond surety harmless from loss incurred as
a result of executing a bail bond
(9) "Liquid assets" means financial holdings that can be
converted into cash in a timely manner without the loss of
principal
(10) "Principal" means an individual or corporation
whose performance is guaranteed by bond
(11) "Surety insurer" means an insurer that
(a) is licensed under Chapter 4, 5, or 14,
(b) receives a certificate under this title, and
(c) issues bail bonds
(12) "Utah depository institution" is a depository institution, as defined in Section 7-1-103, that.
(a) has Utah as its home state, or
(b) operates a branch in Utah
2000
31A-35-103. Exemption from other s e c t i o n s of t h e Ins u r a n c e Code.
B a d hoad su.re.ty caainaaves ace exempted, from.
(1) Title 31A, Chapter 3, Department Funding, Fees,
and Taxes, except Section 31A-3-103,
(2) Title 31A, Chapter 4, Insurance in General, except
Sections 31A-4-102, 31A-4-103, 31A-4-104, and 31A-4107,
(3) Title 31A, Chapter 5, Domestic Stock and Mutual
Insurance Corporations, except Section 31A-5-103, and
(4) Title 31A, Chapters 6, 6a, 7, 8, 9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33,
and 34
1998
31A-35-104. R u l e m a k i n g authority.
The commissioner shall by rule establish specific licensure
and certification guidelines and standards of conduct for the
business of bail bond surety insurance under this chapter
2000

PART 2
COMMERCIAL BAIL BOND SURETY OVERSIGHT
BOARD
31A-35-201. Bail Bond Surety Oversight Board creation — Membership.
(1) There is created a Bail Bond Surety Oversight Board
within the department, consisting of
la) the following seven voting members to he appointed
by the commissioner
(I) one representative each from four licensed bail
bond surety companies,
(II) two members of the general public who do not
have any financial interest in or professional affiliation with any bail bond surety company, and
(III) one attorney in good standing licensed to practice law in Utah, and
(b) a nonvoting member who is a staff member of the
insurance department appointed by the commissioner
(2) (a) The appointments are for terms of four years A
board member may not serve more than two consecutive
terms
(b) Except as required by Subsection (2)(c), the members as of May 5, 1998, of the Bail Bond Surety Licensing
Board created under Section 77-20-11 shall serve the
remainder of their terms as members of the board Upon
expiration of their terms they are eligible for appointment
to another term
(c) The insurance commissioner shall af *-^~ *•

3TA-35-7Q4

MXQKOUC BEVERAGE CONTROL ACT
413
t<-"02. E a r l y s u r r e n d e r w i t h o u t c a u s e .
^ T h e bail or bail bond premium shall be returned in full
** 1 bond agent without good cause surrenders a defenH u, custody before
~
. t n e time specified in the undertaking of bail or the
i - j bond for the appearance of the defendant, or
b) any other occasion where the presence of the defenc e in court is lawfully required
As u s e d i n t m s s e c t i o n , "good cause" includes
(a ) the defendant providing materially false mformaaan on the application for bail or a bail bond,
(b) the court's increasing the amount of bail beyond
-^jnd underwriting criteria employed by
d) the bail bond agent, or
Ui) the bail bond surety,
(o a material and detrimental change in the collateral
posted by
(i) the defendant, or
(u) a person acting on the defendant's behalf,
(d) the defendant changing the defendant's address or
telephone number without giving reasonable notice to
(i) the bail bond agent, or
(n) the bail bond surety,
(e) the defendant commits another crime, other than a
minor traffic violation, as defined by department rule,
while on bail,
(f) failure by the defendant to appear in court at the
appointed time or
(g) a finding of guilt against the defendant by a court of
competent jurisdiction
2000
&A45-703. D i s c i p l i n a r y a c t i o n .
CD A person found to be in violation of the statutes or rules
§mrwng the conduct of bail bond agents and bail bond
IVtdes under this chapter is subject to
(a) disciplinary action by the commissioner against
that person s
(I) license, if the person is a bail bond surety
company or bail bond agent, or
(II) certificate if the person is a surety insurer, and
(b) imposition of civil penalties, as authorized under
Title 31A Chapter 2 Administration of the Insurance
Laws
*«5 Penalties collected under this section shall be deposited
• A t restricted account created in Section 31A-35-407
2000
•**5-704. S u b m i s s i o n of b a i l b o n d s u r e t i e s a n d
a g e n t s to j u r i s d i c t i o n of c o u r t .
^*y applying for and receiving a license or certificate to
• ^n the bail bond surety insurance business in accor**with this chapter, a bail bond surety or bail bond agent
W> submits to the jurisdiction of the court,
<2) irrevocably appoints the clerk of the court as agent
*P°n whom any papers affecting the bail bond surety's or
*** bond agents liability on the undertaking may be
• ^ e d , and
*3) acknowledges that liability may be enforced on
jthe
r y l 0 n and upon notice as the court may require, without
necessity of an independent action

TITLE 32
^OXICATING LIQUORS [REPEALED]
TITLE 32A
"^OHOLIC BEVERAGE CONTROL ACT
^ e r a l Provisions

Chapter
2- State Stores
3 Package Agencies
4 Public Liquor Licenses
5. Private Club Liquor Licenses
#. Special Use Permits
7. Single Event Permits
g. Manufacturing Licenses
g Liquor Warehousing Licenses
10 Beer Retailer Licenses
11. Beer Wholesaling Licenses
H a . Utah Beer Industry Distribution Act
12- Criminal Offenses
13. Criminal Procedure
14. Dramshop Liability [Renumbered]
14a Alcoholic Beverage Liability
15. Bureau of Narcotics and Alcoholic Beverage Law Enforcement [Renumbered]
CHAPTER 1
GENERAL PROVISIONS
Part 1
Administration
Section
32A-1-101
32A-1-102
3#A-1-103
32A-1-104
3#A-1-105
32A-1-106

3#A-1-107
3#A-1-108

3$A-1-109
32A-1-110
32A-1-111
32A-1-112
3#A-1-113

32A-1-114
32X-VW&

3#A-1-116
32A-1-117
32A-1-118
32A-1-119
32A-1-120
32A-1-121
32A-1-122
32A-1-123
32A-1-124

Short title
Application of title
Exercise of police powers
Policy
Definitions
Alcoholic Beverage Control Commission —
Membership — Oaths and bond — Per diem
— Offices — Removal — Meetings
Powers and duties of the commission
Director of alcoholic beverage control — Qualifications — Oath and bond — Compensation
— Accountable to commission — Removal
from office
Powers and duties of the director
Department of Alcoholic Beverage Control —
Created — Organization
Department employees — Requirements
Services of State Health Laboratory
Department expenditures and revenues — Liquor Control Fund — Exempt from Division
of Finance — Annual audits
Repealed
kppropriation from ftie <Grenera\ Yuna *io municipalities and counties for law enforcement
and treatment — Distribution to municipalities and counties
Purchase of liquor
Department may sue and be sued
Liability insurance — Governmental immunity
Adjudicative proceedmgs — Procedure
Judicial review — Stay of commission order
Reports
Liquor prices
Licensee compliance with other laws
Repealed
Part 2
Citizens' Council [Repealed]

32A-1-201 to 32A-1-205 Repealed

^v

Addendum H
Notice of Appeal

David M. Cook, #7043
Attorney for Sun Surety
211 East 300 South, Suite 216
S.L.C., UT 84111
Phone: (801) 364-2009
Fax: (801)364-1871

IN THE THIRD JUDICIAL DISTRICT COURT
STATE OF UTAH
State of Utah,
Plaintiff,

NOTICE OF APPEAL

vs.
Civil No. 011900113

Defino Fernandez Cadena,
Defendant,
and

Honorable: William R. Barrett
Sun Surety Insurance Company,
Surety.

Notice is hereby given that Sun Surety Insurance Company, Surety, in the above named
case, hereby appeals to the Utah Supreme Court from the final order entered in this action on the
9lh day of October, 2001
Dated this

0

day of November, 2001.
David M. Cook - Attorney for
SUN SURETY INSURANCE

CERTIFICATE OF SERVICE
I certify that I caused a true and correct copy of this motion and exhibits via U.S.
First Class Mail upon the following:
David E. Yocum
District Attorney for Salt Lake County
David S. Walsh
Deputy District Attorney
2001 South State Street, #S3700
S.L.C, UT 84190-1200

Sun Surety Insurance Company
21 Main Street
Rapid City, SD 57701

on this Xth day of November, 2001.
David ML Cook

Addendum I
Affidavit of Pat Wood

Received;

9/26/oi

io:5?AM;

->

SEP-' 5-2001 10:31 FROM:

DAVID

COOK

TC

ATTORNEY:

il 364 1871

P.001

Attorney for Plaintiff
.. .-."'"*•
David M. Cook #7043
Attorney for Sun Surely Insurance Company
211 Cast 300 South U216
Salt Lakr City, TJufa 84111
Phone: (801)364-2009
Fax:
(801)364-1871

IN THE TI)(1RD DISTRICT COURT OF THE STATE OF UTAH
SALT LAKE DEPARTMENT
TEE STATE OF UTAH,
Plaintiff,
v.

AFFIDAVIT OF PAT WOOD
PRINCIPAL FOR SUN SURETY

DELFTNO FERNANDEZ CADENA (a.Jca. Case No. 011900113
Luis Cesar Zargozau
Judge: William R, Barrett
Defendant
and
SUN SURETY INSURANCE COMPANY,
Surety.
STATE OF SOUTH DAKOTA )
PENNINGTON COUNTY

)

I, Pat Wood, declare, swear and affirm under oath the following facts in the abovereferenced matter, in support of Sun Surety's motion to set aside the default judgment
rendered herein:
1.

1 am the princip^J of Sun Surety which is based in Rapid City, South Dakota.

2.

Sun Surety is duly authorized under the laws of Utah to do business including but
not limited to acting as surety on bail bonds thai arc written in the stale of Utah.

3.

On August 24,2001.1 received a phone message from Prosecutor, David Walsh.

4.

I returned the call and spoke to David Walsh on August 27, 2001.

5.

During that phofce conversation I learned that a bail bond forfeiture action had

Received:

9/26/01

10:57AM;

•>•

OAVID

5EP-E6-2001 10:31 FROM:

COOK A T T O R N E Y ;

TC

PBQB

2

11 364 1871

P. 002

been instituted aigainsi Sun Surety,
I received various documents lirom the prosecutor's office including a notice of
Judgment of Foneioire.
I had not seen tnese documents before August 27, 2001. I have received no other
notice (verbal ox written) that a forfeiture action had been instituted against Sun
Surety,

8

I am a member ^f the Utah Bail Surety Board and helped draft the current law
regarding Bail Qonds and Forfeiture of those bonds.

9.

The name and ajJdress of Sun Surety appears on both the Appearance Bail Bond
Kid on the Pow$r of Attorney that is issued to various bail bond agents in the stale
of Utah.

]Q>

Pleaso note thatfthe Power of Attorney is limited in nature and does not allow the
Agent to receive* service of process in forfeiture matters.
Pat Wood, afteij having been duly sworn upon oath signed die foregoing

Affidavit and stated thfct he understands its contents and that the tacts set forth in this
affidavit are true and dorreet to his own personal knowledge.
Dated this 2 ^

day] of September, 2001.

Pat Wood for Sun Surety Insurance CompaT
Subscribed and Sworn tq before mc this £b

day of September, 2001.

Notary Pi$lic in and for the State of South Dakota
^,

- -vX"

CERTIFICATE OF SERVICE
I certify that I caused a true and correct copy of this Affidavit via U.S. First Class
Mail and faxed upon the following:
David E. Yocum
District Attorney for Salt Lake County
David S. Walsh
Deputy District Attorney
2001 South State Street, #83700
S.L.C., UT 84190-1200
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1

P R O C E E D I N G S

2

(Electronically recorded on October i, 2001.

3

MR. COOK: Your Honor, David Cook appearing on behalf

4

of Sun Surety on the first matter of the calendar.

5

MR. WALCH: David Walch for the State on that, Judge.

6

THE COURT: Okay.

7

MR. COOK: Your Honor, in this matter I've submitted a

8

motion for order to set aside default judgment and to exonerate

9

a bond.

Alternatively, motion for extension of time to appeal.

10

Again, I am the attorney for the surety, not for the plaintiffs

11

in this matter.

I would make that correction on the record.

12

The matter here concerns forfeiture of bond, and it is

13

our position, just to summarize, that a notice was never mailed

14

to the surety, who is Sun Surety, out of South Dakota.

15

name and address was listed plainly on both the bond and the

16

power of attorney, which is on file with the Court.

17

Their

The notice instead went to an agent which has a

18

limited power of attorney to simply post the bond, not to

19

receive notice.

20

that notice be sent to the surety and not to the agent.

21

was not done on this case.

22 J

25 I

This

THE COURT: Well, but the agent is acting on behalf

23 I of the surety.
24

The plain language of the statute requires

Therefore, the surety should receive notice

vis-a-vis the agent, correct"
MR. COOK: Not so, your Honor, because of the limited

-J-

power of attorney on which the bond was -THE COURT: Yeah, but we don't know that.
3

rely on that.

4

agent of the —

5

that right?

6

That's not our problem.
of Sun Surety.

We don't

He's acting as the

That's what we rely on; isn't

MR. WALCH: It is, Judge, and that's where we sent the

7

notice, and I don't think there's any dispute that the notice

8

was sent to that agent.

9

the agent just sat on the notice and didn't forward it.

Apparently I think they believe that

10

unfortunate, but that isn't our problem.

11

THE COURT: I don't think it is.

12

MR. COOK: Ail right.

Thank you, your Honor.

13

THE COURT: Nice try.

Motion denied.

14

order, will you, Mr. Walch?

15

MR. WALCH: I will, Judge.

16 J

(Hearing concluded.)

17
18
19
20
21
22
23
24
25

Thank you.

That's

Prepare the

Addendum K
Utah Code §§ 77-20b-101 & 104

CHAPTER 20a
BAIL FORFEITURE PROCEDURE [REPEALED]
77-20a-l to 77-20a-6.

Repealed.

1993

CHAPTER 20b
BAIL SURETY
Section
77-20b-101.
l

77-20b-102.
.77-20b-103.
77-20b-104.

Entry of nonappearance — Notice to surety —
Release of surety on failure of timely notice.
Time for bringing defendant to court.
Defendant in custody — Notice to prosecutor.
Forfeiture of bail.

77-20b-101. Entry of nonappearance — Notice to
surety — Release of surety on failure of timely
notice.
(1) If a defendant who has posted bail fails to appear before
the appropriate court when required and the court issues a
bench warrant or directs that the surety be given notice of the
nonappearance, the clerk of the court shall:
(a) mail notice of nonappearance by certified mail,
return receipt requested, within 30 days to the address of
the surety who posted the bond; and
(b) deliver a copy of the notice sent under Subsection
(IXa) to the prosecutor's office at the same time notice is
sent under Subsection (l)(a).
(2) If notice is not provided in accordance with Subsection
(lXa), the prosecutor may mail notice of nonappearance by
certified mail, return receipt requested, to the address of the
surety within seven days after the end of the 30-day period
under Subsection (lXa).
(3) If notice of nonappearance is not mailed to a surety,
other than the defendant, in accordance with Subsection (1) or
(2), the surety is relieved of further obligation under the bond
if:
(a) the surety's current name and address are on the
bail bond in the court's file; and
(b) the surety does not otherwise have actual notice of
the defendant's failure to appear.
1998
77-20b-102. Time for bringing defendant to court.
(1) If notice of nonappearance has been mailed to a surety
under Section 77-20b-101, the surety may bring the defendant
before the court within six months of the date of nonappearance, during which time a forfeiture action on the bond may
not be brought.
(2) A surety may request an extension of the six-month time
period in Subsection (1), if the surety within that time:
(a) files a motion for extension with the court; and
(b) mails the motion for extension and a notice of
hearing on the motion to the prosecutor.
(3) The court may extend the six-month t i m e in Subsection
(1) for not more than 60 days, if the surety h a s complied with
Subsection (2) and the court finds good cause.
1998

77-20b-103. Defendant in custody — Notice to prosecutor.
(1) If a suretv is unoku *~ t--*
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authorities of another jurisdiction for the duration of the
six-month period under Section 77-20b-102, the surety shall
notify the court and the prosecutor and provide the name,
address, and telephone number of the custodial authority.
(2) If the defendant is subject to extradition or other means
by which the state can return the defendant to the court's
custody, and the surety gives notice under Subsection (1), the
surety's bond shall be exonerated to the extent the bond
exceeds the reasonable, actual, or estimated costs to extradite
and return the defendant to the court's custody, upon the
occurrence of the earlier of:
(a) the prosecuting attorney's lodging a detainer on the
defendant; or
(b) 60 days after the surety gives notice to the prosecutor under Subsection (1), if the defendant remains in
custody of the same authority during that 60-day period.
1998

77-20b-104. Forfeiture of bail.
(1) If a surety fails to bring the defendant before the court
within the time provided in Section 77-20b-102, the prosecuting attorney may request the forfeiture of the bail by:
(a) filing a motion for bail forfeiture with the court,
supported by proof of notice to the surety of the defendant's nonappearance; and
(b) mailing a copy of the motion to the surety.
(2) A court shall enter judgment of bail forfeiture without
further notice if it finds by a preponderance of the evidence:
(a) the defendant failed to appear as required;
(b) the surety was given notice of the defendant's
nonappearance in accordance with Section 77-20b-101;
(c) the surety failed to bring the defendant to the court
within the six-month period under Section 77-20b-102;
and
(d) the prosecutor has complied with the notice requirements under Subsection (1).
(3) If the surety shows by a preponderance of the evidence
that it has failed to bring the defendant before the court
because the defendant is deceased through no act of the
surety, the court may not enter judgment of bail forfeiture.
(4) The amount of bail forfeited is the face amount of the
bail bond, but if the defendant is in the custody of another
jurisdiction and the state extradites or intends to extradite the
defendant, the court may reduce the amount forfeited to the
actual or estimated costs of returning the defendant to the
court's jurisdiction. A judgment under this Subsection (4)
shall:
(a) identify the surety against whom judgment is
granted;
(b) specify the amount of bail forfeited;
(c) grant the forfeited bail to the prosecuting entity;
and
(d) be docketed by the clerk of the court in the civil
judgment docket.
(5) A prosecutor may immediately commence collection
proceedings to execute a judgment of bonH fnrfoif^^ — - - - -
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JACKSON, Presiding Judge:
Appellant Sun Surety Insurance Company ("Sun") appeals the
district court's denial of its Motion for Order to Set Aside
Default Judgment and to Exonerate Bond.
Sun challenges the district courtfs interpretation of the
notice requirements contained in Utah Code Ann. § 77-2Q.b-101
(2000) that allowed notice to the bail bondsman listed on the
bond rather than to the surety. A district court's
interpretation of a statute presents a question of law that we
review for correctness. See Tocne v. Weber County, 2002 UT
103,14, 57 P.3d 1079. Sun further challenges the district
court's refusal to set aside the default judgment and exonerate
the bond. "'A motion or action to modify a final judgment1 . . .
will be reversed only upon a showing of an abuse of discretion."
Gillmor v. Wright. 850 P.2d 431, 434 (Utah 1993) (quoting Laub v.
South Cent. Utah Tel. Ass'n, 657 P.2d 1304, 1306 (Utah 1982)).
Sun argues that the plain language of section 77-20b-101
requires notice to Sun, rather than to an apparent agent. We
agree. Section 77-20b-101 (1) (a) requires the court, upon
issuance of a bench warrant, to "mail notice of nonappearance
. . . [to] the surety who posted the bond." Id. Further,
section 77-20b-101(3) provides " [i]f notice of nonappearance is
not mailed to a surety . . . the surety is relieved of further

obligation under the bond if the surety's current name and
address are on the bail bond in the courc's file." Id.
11

'When interpreting statutes, we determine
the statute's meaning by first looking to the
statute's plain language, and give effect to
the plain language unless the language is
ambiguous.1" Furthermore, "in construing a
statute, [we] must assume that 'each term in
the statute was used advisedly; thus the
statutory words are read literally, unless
such a reading is unreasonably confused or
inoperable.'"
Atlas Steel, Inc. v. Utah State Tax Comm'n, 2002 UT 112,119, 61
P.3d 1053 (alteration in original) (citations omitted) .
The plain language of section 77-20b-101 requires notice to
the surety whose name and address appear on the bail bond. See
Utah Code Ann. § 77-20b-101 (1), (3)\
Although both Sun's name
and address and that of the bail bondsman appeared on the bond,
it is clear from the face of the bond that Sun was the surety for
the bond. Thus, section 77-20b-101 required notice to Sun, as
surety, at its address rather than to the bondsman at his
address. Further, without such notice, Sun "is relieved of
further obligation under the bond." Id. § 77-20b-101(3).
Thus, we conclude the trial court erred in interpreting
section 77-20b-101 to allow notice to the bail bondsman and not
the surety listed on the face of the bond. We further conclude
the trial court abused its discretion in refusing to set aside
the default judgment against
Sun.and exonerate the bond. See
Lund v. Brown, 2000 UTW75,19, 11 P.3d 277 ("A decision premised
on flawed legal conclusions . . . constitutes an abuse of
discretion."). Accordingly, we reverse the trial court's denial
of Sun's motion and remand for proceedings consistent with this
decision.

Norman H. Jackson,
Presiding Judge

WE CONCUR:
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